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This paper addresses the new developments in the law relating to the obtaining of evidence
outside Ontario, from non-parties and from other proceedings.
The law in this area is somewhat unknown, disparate and difficult. The common thread is the
word “outside” as in “outside the box.” It requires the advocate to reach outside the areas of the
law of evidence with she or he may be most comfortable and familiar.
In this paper, we will explore three “outside” questions. First, outside Ontario. How can the
evidence of witnesses located outside Ontario be obtained for use in a proceeding in Ontario?
Second, outside the parties. How can discovery evidence from non-parties be obtained and
used? Third, outside the action. How can evidence obtained in one proceeding be used in
another proceeding?
First, how can evidence be obtained from persons outside Ontario for use in an Ontario
proceeding? We will examine this question in the total context of obtaining before trial evidence
from witnesses for use at trial.

1.

Evidence De Been Esse and on Commission

Introduction
When it is likely that a witness will not be able to testify at a civil trial, counsel may wish to
obtain the witness’ evidence beforehand. 2 This can be done by way of an out-of-court
examination pursuant to a consent of the parties or an order under Rule 36.01 of the Rules of
Civil Procedure. 3 The examination is known as an examination de bene esse.
In addition, if the order is for the examination of a person outside Ontario then under Rule 36.03
the moving party is entitled to the issuance of a commission and letters rogatory. The
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examination will be conducted before the commissioner so appointed and is known as an
examination on commission or commission evidence.
Both types of examination proceed by way of examination, cross-examination and reexamination along the lines of trial testimony, 4 except that any objections are dealt with at trial,
as the ultimate admissibility of this evidence is left to the discretion of the trial judge.5
When Evidence De Bene Esse or on Commission is appropriate
In order to examine a witness under oath before trial for the purpose of tendering the witness’
evidence at trial, Rule 36.01(1) and (2) impose two initial requirements: (1) the requesting party
must obtain leave from the court or the consent of the other parties, and (2) the party must intend
to introduce the evidence of this person at trial. 6
Due to a change in the Rules that came into force on July 1, 2007, 7 parties that intend to
commence a proceeding but have yet to do so may now seek leave to conduct examinations
under Rule 36.01. 8
When the other party does not consent to such examinations, Rule 36.01(3) states that the court
should consider the following in exercising its discretion as to whether to grant leave:
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(a)

the convenience of the person whom the party seeks to examine;

(b)

the possibility that the person will be unavailable to testify at the trial by reason of
death, infirmity or sickness;
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(c)

the possibility that the person will be beyond the jurisdiction of the court at the
time of the trial;

(d)

the expense of bringing the person to the trial;

(e)

whether the witness ought to give evidence in person at the trial; and

(f)

any other relevant consideration. 9

In addition to these factors, there is an established common law test for permitting the taking of
commission evidence. This test was recently articulated by Master Albert in Wright v.
Wasilewski: 10
“the Court be satisfied that the application is bona fide, the issue is
one which the Court ought to try, the witness have material
evidence and there is a good reason why the witness cannot attend
at trial [Mr. Justice Galligan, in Union Carbide Canada Ltd. v.
Vanderkop (1975), 6 O.R. (2d) 448, adopting the test applied by the
Master, who applied the test recited by Stewart J. in Niewiadomski
v. Langdon, 6 D.L.R. (2d) 361, [1956] O.W.N. 762 at p. 765, who
applied the test set down by Osler J.A. in Ferguson v. Millican
(1905), 11 O.L.R. 35].”
Courts have had ample opportunity to consider granting leave for examinations on commission
and de bene esse. A survey of these decisions appears below, using the framework of the
considerations set out in Rule 36.01(3).
(a)

The convenience of the person whom the party seeks to examine;

The issue of the convenience of the person whom the party seeks to examine 11 does not appear to
be decisive factor in most cases, particularly if the witness is a party. However, it will form part
of the court’s consideration. 12
(b)

The possibility that the person will be unavailable to testify at the trial by reason of
death, infirmity or sickness

When a witness is ill and not likely to live to trial, courts will usually allow for an examination to
safeguard that witness’ evidence. 13 As Henry J. said in Patterson v. Christie et al., “The
9
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fundamental issue [for granting an examination de bene esse] is whether the testimony of a
witness ought to be taken now and so preserved in case the witness is unavailable through death
or otherwise at the trial.” 14 Some reasonable likelihood that the witness will not be available at
trial will have to be shown and the mere possibility that the witness will not do so is likely to be
insufficient. 15 In fact, courts may grant examinations on the basis of old age alone: A witness
being 70 years of age or older is generally prima facie grounds for allowing an examination de
bene esse. 16 When the medical rationale for out-of-court examination is contested, the court may
order that the witness undergo a medical examination. 17
Despite this policy in favour of preserving evidence, there is at least one scenario where such
examination may not be possible. When a party has undertaken to call a witness at trial, adverse
parties cannot obtain leave to examine that witness under Rule 36, because they are not the ones
who will be calling the witness, as required by Rules 36.01(1). 18 As will be discussed below, if
the witness is able to testify at the time of trial after having been examined under Rule 36, the
court may allow counsel to call the witness to give viva voce evidence before the court. 19
(c)

The possibility that the person will be beyond the jurisdiction of the court at the time of
the trial

This possibility is the one with which we are directly concerned in this “outside Ontario”
analysis. Under Rule 36.01(2)(c), an order may be made to conduct examinations on
commission where the persons to be examined will be outside the jurisdiction at the time of trial,
and therefore cannot be compelled to attend at trial and are unwilling to enter the jurisdiction. 20
Courts have granted commissions when the person is unwilling to attend, inter alia, for fear of
criminal prosecution, 21 or for medical and personal reasons. 22
While each case must be examined on its merits, courts may refuse a request for examination
under Rule 36.01 when the person in question was examined for discovery before leaving the
jurisdiction. 23 In the case of party witnesses, the person’s discovery transcript may instead be
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read into evidence under Rule 31.11(1). An order has also been refused because the witness was
only corroborative of the moving party’s evidence. 24
We can look for guidance about how this rule ought to be applied by looking to the decisions
dealing with the use of a non-party’s discovery examination at trial under Rule 31.11(6). In this
situation the court may look to Rule 36.01 to determine whether granting such leave is
appropriate. In one such case, the court found that the fact that two favourable witnesses did not
wish to travel from Alberta to Ontario during the winter was insufficient to allow their testimony
to be read in under Rule 31.11(6). 25 This case highlights the scrutiny that a court may undertake
with respect to the witness’ reason for not wanting to attend trial. While the factors relating to
taking of the evidence at the front end are not identical to those relating to its use at the back end,
the same sort of logic may be applied to the issue of whether the order for commission evidence
ought to be granted in the first place.
The question of expense usually arises in conjunction with a witness residing outside of the
jurisdiction. Courts have repeatedly granted leave for examination on commission when the cost
of bringing the person to trial is prohibitive for the party seeking leave. 26 The party seeking to
take evidence under Rule 36.01 may be ordered to pay in advance any or all the costs that other
parties can reasonably be expected to incur from the resulting examination. 27
In deciding whether an order for commission evidence of a witness in another province of
Canada ought to be granted, the court might consider sections 4 and 5 of the Evidence Act.
Under those sections, interprovincial subpoenas may be issued by an Ontario Court and served
upon a witness anywhere in Canada. 28 However, there has been little judicial consideration of
those sections. There has been no judicial guidance about how they can be enforced against a
person in another province and beyond the jurisdiction of the Ontario court. Nor is there any
judicial consideration of whether a moving party is entitled to an order for commission evidence
when, under these sections, the witness can apparently be required to attend the trial in Ontario.
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(d)

Whether the witness ought to give evidence in person at the trial

There is a general preference that all witnesses give their evidence in person at trial, especially
those who have crucial evidence. However, when faced with the choice between having no
evidence and commission evidence or evidence de bene esse, the courts are likely to choose the
latter, provided that “the application is bona fide, the issue is one which the Court ought to try,
the witness have material evidence and there is a good reason why the witness cannot attend at
trial.” 29
The importance of the person’s evidence to the case is considered under this heading. In some
cases, the court considers that the importance of the witness’ evidence weighs against the motion
being granted (or the evidence if taken out of court being read in at trial); 30 while in others, the
importance of the witness’s evidence weighs in favour of the examination being held out of
court. 31
Sometimes this issue is put somewhat differently, namely, whether the evidence is controversial.
In some cases, this factor will not be a sufficient reason to deny the motion, but in other cases,
the motion to take a person’s evidence out of court has been denied on the ground that it would
preclude effective cross-examination. 32 These issues may be overcome if the examination is
videotaped so that the trial judge has a greater appreciation of the witness’ testimony. 33 In
addition, the court may refuse an application if it is not clear what the witness’ evidence will be
because he or she has not been examined for discovery. 34
The witness’ reasons for not attending trial are also considered under this criterion. In this
regard, there is a heavy burden on the party applying to examine the witness out of court to
demonstrate why these are sufficient reasons. 35
(e)

Any other relevant consideration.

Courts have used this residual category in various ways. At the broadest level, this can include
“whether the evidence to be given will be possibly relevant to issues in the litigation”. 36 Where
29
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the evidence sought serves only to corroborate the applicant’s own evidence, the commission
may be dismissed. 37 More often, however, this category includes issues specific to an application
that are not covered by the other categories.
If a witness has already been examined under Rule 36.01, an application for an additional out-ofcourt examination may depend on whether the issues of the case were sufficiently developed at
the time of the previous examination. If new information comes to light through discovery,
courts may allow a party to conduct a second examination to put that new information to the
witness. 38 If the person has already been examined for discovery, the subsequent development
of the litigation will also affect a court’s decision on whether to allow an application under Rule
36.01, as opposed to allowing the discovery evidence to be read in at trial. 39 In addition, the
same sort of factors may determine whether a particular expert’s evidence should be taken under
Rule 36, or whether another competent expert is available to testify at trial instead. 40
Use at Trial
The use at trial of evidence taken under Rule 36.01 is governed by Rule 36.04. The major factor
under Rule 36.04 is whether the examinee is a party or not. 41
Relying at trial on the examination under Rule 36.01 of a party may only be done with leave of
the trial judge. 42 As Power J. said in Russett v. Bujold: “The general rule therefore appears to be
that a party, prima facie, should be compelled to testify at the trial if possible. Witnesses who are
not parties are treated differently.” 43
When considering whether to allow the transcript and videotape evidence of a party to be used at
trial instead of viva voce evidence, the trial judge must take into account (a) whether the party is
unavailable to testify by reason of death, infirmity or sickness, (b) whether the party ought to
give evidence in person at the trial; and (c) any other relevant consideration. 44 Concerns of
prejudice from allowing the party witness who has provided evidence under Rule 36.01 to
provide viva voce evidence at trial does not generally overtake the interest in having parties
testify in court. 45
37
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For non-party witnesses, the presumption is reversed. Unless the trial judge grants leave for the
witness to testify at trial, non-party witnesses are not permitted to testify a trial if they have been
examined under Rule 36.01. 46 At trial, any party may use the transcripts and videotape of these
non-party witnesses unless the court finds a reason why the witness ought to appear at trial
instead. 47
Let us then turn to the second “outside” issue, and that is the obtaining of discovery evidence of
non-parties, or production of documents from non-parties.

2.

Evidence for Discovery of a Non-Party Witness

Under Rule 31.10, the court may allow the examination for discovery of a non-party if the
witness has information relevant to the matters in issue in the action, other than an expert. In
order to obtain an order, the moving party must satisfy the court that it has been unable to obtain
the information from other persons whom the moving party is entitled to examine for discovery,
or from the person the party seeks to examine; and that it would be unfair to require the moving
party to proceed to trial without having the opportunity to examine the witness; and that the
examination will not cause undue delay, expense or unfairness.
There seems to be some controversy as to what the word “or” in Rule 31.10(2)(a) means: Does
it mean that the moving party cannot obtain the information from either the opposing party or the
proposed witness, does it mean that the moving party cannot obtain that information from the
opposing party and the witnesses it wishes to examine?
Some cases have held that if the moving party cannot obtain the information from the opposing
party, that suffices and the moving party does not need to show that it cannot obtain the
information from the proposed witness. 48 Other cases hold that unless the moving party cannot
obtain the information from the proposed witness, an order will not be made. 49 In another case,
even though the responding party agreed to obtain the information from the non-party witness,
an order under Rule 31.10 was made. 50
Rule 31.10 does not, by itself, permit the examination of the non-party to be used at trial by
being read in by the moving party. Rule 31.10(5) states that the evidence taken under this rule
cannot be read into evidence at trial under Rule 31.11(1). However, the examination for
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discovery of the non-party can be used to impeach the witness if that person is called to testify at
trial. 51
While Rule 31.10(5) says that the evidence of the non-party cannot be read into trial under
Rule 31.11(1), no mention is made of Rule 31.11(6). This latter rule permits a party to read into
evidence all or part of the evidence “of a person examined for discovery”, if the person examined
for discovery has died, is unable to testify because of illness or infirmity, or for any other reason
cannot be compelled to attend at trial.
This sub-rule does not state that it applies to “a party” examined for discovery, but rather to a
”person” examined for discovery. Accordingly, this sub-rule is not apparently limited to the
examination for discovery of a party, and indeed cannot be read as so limited since the prior subrule, Rule 31.11(5) expressly refers to the examination for discovery of a party. Accordingly,
Rule 31.11(6) provides a means whereby the examination for discovery of a non-party may be
read into evidence by any party at trial if the circumstances set forth in sub-rule exist at trial.

3.

Production from a Non-Party

Under Rule 30.10(1) the court may order that a non-party produce for inspection a document that
is in the possession, control or power of a non-party. Such an order may be obtained if the court
is satisfied that the document is relevant to a material issue and it would be unfair to require the
moving party to proceed to trial without having discovery of the documents. The court may
order that a certified copy of the document be prepared.
The moving party is required to specify the types of documents sought to be produced and to
identify particular documents believed to be in the possession of the non-party. 52 Production of
employment records, 53 hospital and medical records, 54 insurance files, 55 and orders have been
granted against various other non-parties.
Under this rule, a Norwich order may be granted ex parte for the production of documents by
third parties for the purpose of identifying wrongdoers, to identify a claim against a wrongdoer
or trace and preserve assets. 56
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Let us then turn to the third issue, and that is the use of evidence “outside the action’, namely
evidence given in other proceedings.
We will first examine how the evidence from other proceedings may be introduced into evidence
in the present proceeding. Then we will consider whether the implied or deemed undertaking
rules will prohibit the use of that evidence in the present proceeding.

4.

Proof and Use of Transcripts from Other Proceedings 57

Proving Examination Transcripts from Other Proceedings
There are two main reasons why a civil litigant may want to introduce in one proceeding the
transcript of an examination from another proceeding: (i) to attack the credibility of a witness
using prior inconsistent statements and (ii) to rely on the transcript for the truth of its contents.
For purposes of impeachment, prior inconsistent statements contained in an examination for
discovery or trial evidence can simply be put to the witness. If the witness does not admit that he
or she made the statement, then proof may be given that he or she did in fact make the statement,
presumably by calling the court reporter as a witness. Before seeking to prove the statement,
counsel must put to the witness the circumstances under which the statement was made and ask
the witness whether he or she did, in fact, make the statement. 58
Where statements in a transcript are material, the transcript is likely to be admitted for the
limited purposes of impeachment without going to great lengths in order to authenticate the
document. While a court may require the party seeking to impeach the witness to call the court
reporter who recorded the evidence to testify as to the accuracy of the document, this step should
not be necessary if the transcript has been certified in accordance with the Evidence Act of
Ontario (OEA) or pursuant to a regulation or rule of court. 59
If the examiner is seeking to rely on the transcript for the truth of its contents, however, the
transcript will not suffice unless the witness adopts the statements contained therein. Where a
witness refuses to adopt the prior testimony, the transcript will only be admissible if the
57
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transcript falls within an established exception to the rule against hearsay or if the transcript
meets the threshold required to be admitted under the principled approach to hearsay evidence.
While final judgments of tribunals and courts may arguably amount to public or official
documents, and as such be admissible under the statutory or common law public/official
documents exceptions to the rule against hearsay, an examination transcript may not be
considered a ‘public document’ or ‘judicial record.’ 60
The Admissions Exception
One established exception that would seem to warrant admissibility of a transcript for the truth of
its contents is the ‘admissions’ exception, which provides that statements made by a party
against their interests can be entered into evidence as an exception to the rule against hearsay.
While admissions against interests made in any context will satisfy this rule, case law supports
the proposition that a party’s examination for discovery is admissible as an admission by the
party on proof that the examination was correctly recorded. 61 It is important to note, however,
that these cases were decided prior to significant developments in the law with respect to the
deemed/implied undertaking and the authentication of evidence. 62
The Principled Approach
A significant development in the law regarding prior inconsistent statements has expanded the
use of those statements beyond purposes of impeachment where the admissibility of the
statements is necessary and there are sufficient indicia of reliability. The current state of the law
should permit the prior inconsistent statement of be admitted for the truth of its contents if a
witness persists in adhering to a subsequent statement and if the necessity/reliability threshold is
satisfied. The trier of fact would then consider both statements for the truth of their contents and
the inquiry would become one of weight and credibility. This development in the criminal law
field may have significance in civil trials if the witness denies that the prior evidence was true. 63
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The necessity criterion is not likely to be a barrier to admissibility in most cases. The Supreme
Court has noted:
… The assertion may be such that we cannot expect, again, or at this time, to get
evidence of the same value from the same or other sources … The necessity is
not so great; perhaps hardly a necessity, only an expediency or convenience can
be predicated. But the principle is the same. The requirement of necessity has
been met. 64
In considering the admissibility of the transcript of a guilty plea, Weiler J.A. of the Ontario Court
of Appeal reasoned that the inconvenience of requiring a public official to attend in court to
prove the public document “makes it necessary to admit the transcript.” 65 The necessity
threshold is not a high one and would appear to be satisfied in most cases calling for the
admission of transcripts from an examination.
The reliability threshold required to admit the prior transcript of an examination will be high in
situations where the examinee is not dead or otherwise unavailable. The court is concerned with
overcoming the “hearsay dangers” of prior inconsistent statements, which generally speaking
include (i) that the prior statement was not taken under oath, (ii) that there was not an
opportunity for the trier of fact to observe the demeanour of the witness, and (iii) that the
statement was not subject to cross-examination. 66
Issues (i) and (iii) are not of concern with respect to transcripts from examinations for discovery
in prior proceedings. As to issue (ii), the courts have found that a videotape 67 and audiotape 68 of
prior statements may provide a sufficient substitute for the opportunity to observe the demeanour
of the witness in court.
Where Examinee is Unavailable
If the examinee has died or is otherwise unavailable and a party seeks to rely on the examinee’s
discovery transcript from a prior proceeding, a court will likely consider similar factors to those
set out in Rule 31.11 in making a determination regarding admissibility.
As noted above, Rule 31.11(6) provides that where a person examined for discovery has died or
is otherwise unavailable to testify, the court may grant leave to read into evidence all or part of
the evidence given on the examination for discovery in that proceeding as the evidence of the
person examined, to the extent that it would be admissible if the person were testifying in court.
In deciding whether to exercise its discretion, the court is to consider (a) the extent to which the
person was cross-examined on the examination for discovery; (b) the importance of the evidence
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R. v. C. (W.B.) (2000), 130 O.A.C. 1 at para. 36 citing R. v. Smith, [1992] 2 S.C.R. 915.
Ibid. at para. 31.
66
B. (K.G.), supra.
67
Ibid. and R. v. Lee (1996), 7 O.T.C. 222 (Gen. Div.). But see also R. v. Moneyas (1995), 194 A.R. 1
(Prov. Ct.).
68
R. v. Bentley (1994), 31 C.R. (4th) 393 (B.C. Prov. Ct.); R. v. Harvey (1996), 109 C.C.C. (3d) 108
(B.C.C.A.).
65

in the proceeding; (c) the general principle that evidence should be presented orally in court; and
(d) any other relevant factor.69
Rule 31.11 provides a principled approach to the admission of discovery evidence when the
witness is unavailable to testify. Although that approach is designed for the use of discovery
evidence in the same proceeding, the courts may have regard to the same principles when
considering the admission of discovery evidence, or evidence taken in open court, from another
proceeding, on the ground that the public policy and evidentiary principles are the same.

Restrictions on Use of Evidence from Regulatory Proceedings
In determining whether or not evidence from a regulatory proceeding may be used in subsequent
civil or criminal proceedings, it is important to consider the regulatory body’s enabling
legislation, the Statutory Powers Procedure Act, 70 and the provisions of the Charter, the Canada
Evidence Act (CEA), and the OEA.
Legislative Restrictions
Occasionally, the legislative scheme of a self-regulated profession will contain an express
confidentiality provision that limits the subsequent use of documents or examination transcripts
produced during a regulatory proceeding. 71 However, the provision may not clearly state
whether or not materials produced in the regulatory proceedings are protected from disclosure in
a litigant’s affidavit of documents in a civil action. 72 The courts have held that it would defeat
the confidentiality purpose of a statute if materials that would clearly be inadmissible at trial, by
virtue of the use prohibition in that statute, had to be disclosed in a civil proceeding. 73
The Statutory Powers Procedure Act
More often than not the legislative schemes of self-regulated professions are silent on the issue
of the subsequent use of evidence. 74 In cases where the SPPA applies, witnesses in regulatory
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R.S.O. 1990, c. S.22, s. 14 (1); 1994, c. 27, s. 56 (28) [SPPA].
71
See, e.g., Regulated Health Professions Act, S.O. 1991, c. 18, s. 36(3), which states: “No record of a
proceeding under this Act, a health profession Act or the Drug and Pharmacies Regulation Act, no report,
document or thing prepared for or statement given at such a proceeding and no order or decision made in
such a proceeding is admissible in a civil proceeding other than a proceeding under this Act, a health
profession Act or the Drug and Pharmacies Regulation Act or a proceeding relating to an order under
section 11.1 or 11.2 of the Ontario Drug Benefit Act. 1991, c. 18, s. 36 (3); 1996, c. 1, Sched. G, s. 27 (2)
[emphasis added]. See, e.g., Ontario v. Lipsitz [2011] O.J. No. 2820 (C.A.) See also Ontario College of
Teachers Act, 1996, S.O. 1996, c. 12, s. 48.
72
Morrison, supra.
73
Ibid. See, e.g., Hopps-King Estate v. Miller (1998), 29 C.P.C. (4th) 23 (Ont. Master).
74
See, e.g., Law Society Act, R.S.O. 1990, c. L.8; Architects Act, R.S.O. 1990, c. A.26; Professional
Engineers Act, R.S.O. 1990, c. P.28; Registered Insurance Brokers Act, R.S.O. 1990, c. R.19. Note,
however, that the Law Society Act prohibits disclosure by benchers, officers, employees, agents and
representatives of the Law Society of Upper Canada, and the other self-regulatory regimes noted all
70

proceedings are protected in the sense that any answers given at a hearing may not be used in any
trial or other proceeding against them, other than a prosecution for perjury. 75 In cases where the
SPPA does not apply and there is no restriction in the enabling legislation of the regulatory body,
regard must be had to the relevant provisions of the Charter, the Canada Evidence Act, and the
OEA to determine what use, if any, may be made of evidence from regulatory proceedings in
subsequent criminal and/or civil proceedings. The applicability of these provisions depends
partly on the involuntary nature of the testimony.
Statutorily-Compelled Testimony in Canada
While section 11 of the Charter protects individuals from being forced to testify against
themselves in trials where they stand accused, some regulatory bodies in Canada are given broad
investigative powers that enable them to compel the production of documents or the giving of
testimony under oath. 76 An issue that has arisen is the question of whether persons may refuse to
answer questions on the grounds that criminal or quasi-criminal investigations or proceedings are
sufficiently imminent for the protection against incrimination to be invoked.
Generally speaking, statutory authorities can only compel testimony for investigative purposes
and not to further a prosecution under a regulatory regime. The line at which an investigation
becomes prosecutorial may not be clear, but the issue is nevertheless crucially important to the
person who is being forced to testify, both in the context of the proceedings at hand and with
respect to the potential use of compelled testimony in parallel or subsequent proceedings.
Canadian constitutional law recognizes that at some point in the investigation before charges
have been laid, the regulator in effect “crosses the Rubicon” and becomes the adversary. At this
point, the investigation is over and the prosecution has begun so the individual can no longer be
compelled to testify. However, there is no clear formula that can answer the question of whether
or not the boundary has been crossed; rather, the court must look at all relevant factors on a caseby-case basis. 77
Use in Criminal Proceedings
Statutorily-compelled testimony cannot be used against an examinee who is an accused in
criminal proceedings. Compelling testimony in cases where there is a risk that such information
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may be used against the accused in a subsequent criminal proceeding treads dangerously close to
violating the accused’s Charter rights: 78




Section 13 of the Charter does not enable a witness to refuse to answer questions, but
it does provide subsequent use immunity with respect to incriminatory proceedings,
such as those with a risk of penal liability;
Section 11(c) of the Charter entitles the accused not to be compelled as a witness
against themselves in proceedings where they are charged with an offence; and
Section 7 of the Charter has been interpreted to provide an accused with the right to
remain silent and the right to preclude the use of any evidence found as a result of
compelled testimony.

The constitutional regime in Canada is such that persons may be compelled to provide “full and
frank” disclosure, but only in exchange for the guarantee that any incriminating evidence will not
be used against them, except in a prosecution for perjury or for the giving of contradicting
evidence. 79 This constitutional bargain adopts the relevant provisions of the Canadian and
provincial Evidence Acts and enables statutory bodies to balance the State’s need to obtain
information for the benefit of the public against the individual’s right not to be forced to
incriminate herself. 80
While in subsequent criminal proceedings, statutorily-compelled statements have been found to
be inadmissible because they violate section 7 of the Charter, the constitutional protections
against self-incrimination do not apply where a witness is testifying voluntarily. While a witness
does not need to formally object to all questions in order to receive protection against subsequent
use, the protection is not granted where a witness has voluntarily chosen to testify. 81 For
example, if a witness voluntarily testifies at his own criminal trial, this voluntary testimony can
be used against him in subsequent proceedings because it was not compelled. 82
Use in Civil and Regulatory Proceedings
The section 13 Charter protection against self-incrimination does not apply to proceedings other
than those where the witness is subject to criminal prosecution or analogous penalty. 83
Section 5(2) of the CEA apparently provides protection only against compelled answers being
used in later criminal proceedings even though the section requires the witness to answer even if
doing so might tend to establish his liability in a civil proceeding. 84 However, section 9(2) of the
78
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OEA clearly states that compelled testimony cannot be used against the examinee in civil
proceedings. 85
In administrative or regulatory proceedings, the section 13 Charter protection only applies if the
proceedings expose the individual to penal or quasi-penal consequences, such as imprisonment
or a fine that is imposed to redress a wrong to society, not just to ensure compliance in a
regulated field of activity. 86 In regulatory prosecutions, statutorily required reports submitted by
the accused may be admissible even though they are compelled statements that may incriminate
the accused. 87 Even the compelled production of non-statutorily required documents has been
found to comply with section 7 of the Charter in the regulatory context. 88 In a regulated
profession or industry, the regulator will argue that a more flexible approach should be taken as
participants are aware and accept justified state intrusions into business dealings and records,
while the accused will rely on the peril to which he is exposed as invoking the protection against
self-incrimination. 89
Having reviewed the general rules relating to the use of evidence from one proceeding in
another, we will now review the main prohibitions against that use so far as examinations for
discovery are concerned: the deemed and implied undertaking rules.
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5.

Using Discovery Evidence from another Action: The Deemed Undertaking Rule 90

Rule 30.1.01 requires that the parties and counsel undertake not to use evidence or information
obtained through the discovery process for any purposes other than those of the proceeding in
which the evidence was obtained.
This ‘deemed undertaking’ largely codifies the ‘implied undertaking’ of confidentiality that had
developed at common law to balance the public interest in getting at the truth in a civil action
against the privacy interests of parties and examinees in civil litigation. 91 Despite this
codification, the implied undertaking may have residual application in Ontario in proceedings
not governed by the Rules.
While the deemed and implied undertakings apply in different situations in Ontario, the former
descends directly from the later, and therefore the jurisprudence on the undertakings’
fundamental rationales is essentially the same. Thus, the leading decision of the Supreme Court
of Canada in Juman v. Doucette deals with the implied undertaking in British Columbia. That
province has no statute or rule-based deemed undertaking, and instead operates entirely upon the
implied undertaking. 92 Nevertheless, that decision is very relevant to determine the operation of
the deemed undertaking rule in Ontario.
In either case the undertaking seeks to protect the privacy interests of the disclosing party,
usually in civil litigation, and to thereby encourage the promotion of “full and frank
disclosure.” 93 In Juman v. Doucette, the Supreme Court noted that the public interest in finding
the truth in a civil action outweighed the privacy interest of the examined party protected by the
implied undertaking, although the examinee’s privacy still merited protection. 94 The law
therefore requires that the invasion of privacy be limited to the level of disclosure necessary to
achieve the right result in the civil action at hand.
There is no apparent difference in the court’s discretion in granting relief from either the deemed
or the implied undertaking. Rule 30.1.01(8) states that a court can order that the deemed
undertaking does not apply to evidence or information obtained from evidence “if the interest of
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justice outweighs any prejudice that would result to a party who disclosed the evidence”. The
courts’ discretion to vary the implied undertaking rests on much the same balancing.
The Deemed Undertaking
Rule 30.1.01(1) states that the deemed undertaking only applies to evidence obtained under, or
information obtained from evidence referred to in, one of the discovery processes in Rule 30
(documentary discovery), Rule 31 (examination for discovery), Rule 32 (inspection of property),
Rule 33 (medical examination), and Rule 35 (examination for discovery by written questions)
(collectively the “discovery procedures”).
The deemed undertaking does not extend to procedures which are primary evidence taking
procedures, such as affidavits, cross-examinations on affidavits, or examinations of witnesses on
a pending motion.
Rule 30.1.01 limits only the discovering party and its lawyers’ use of information obtained from
the examinee. Despite earlier confusion on this front, the discovered parties cannot use the
deemed or the implied undertaking as a “protective shield” to refuse to disclose evidence in one
proceeding on the grounds that it disclosed the information in discovery for a separate
proceeding. The party that discloses facts is not then bound or entitled to keep those facts
confidential in the future by way of the deemed undertaking just because it revealed those facts
in another proceeding. 95
Exceptions to the Deemed Undertaking
There are four explicit exceptions to the deemed undertaking. The evidence, and information
obtained from the evidence, may be used (i) if the producing party consents, (ii) if the evidence
is filed with the court or is given/referred to during a hearing, (iii) to impeach the testimony of a
witness in another proceeding, and (iv) if an action has been discontinued or dismissed and
another action involving the same subject matter is subsequently brought between the same
parties or their representatives and/or successors. 96
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The Consent Exception
Rule 30.1.01(4) states that the undertaking does not prohibit a use to which the person who
disclosed the evidence consents. Consent may be express or implied. 97 Also, the ability of a
producing party to later withdraw consent is limited. 98 In the course of the same proceeding, the
producing party may not be able to give consent for his or her own benefit and then withdraw
consent at a later date to the detriment of an opposing party. 99
The Open Court Exception
The Canadian judicial system is based on a presumption that all court proceedings must be
conducted in an open and public manner so as to maintain confidence in the administration of
justice. 100 This principle is enshrined both in statutory form and in the common law, 101 and has
been built into the deemed undertaking rule. Rule 30.1.01(5) provides that the deemed
undertaking does not apply to evidence, or information obtained from evidence, that is filed with
the court or is given or referred to during a hearing. This is, perhaps, the most significant and
contentious exception to the deemed undertaking rule.
The significance of this exception becomes apparent in the context of other rules relating to the
use of the transcript of an examination for discovery. Rule 34.18(2) provides that where a party
intends to refer to the transcript of an out-of-court examination on the hearing of a motion or
application, a copy of the transcript for the use of the court shall be filed in the court office where
the motion or application is to be heard. Similarly, Rule 37.10(5) provides that a party who
intends to refer to a transcript of evidence at the hearing of a motion shall file a copy of the
transcript as provided for by Rule 34.18.
The apparent effect of the Rules is that the protection afforded to a discovery transcript by the
deemed undertaking is completely eliminated by the simple process of bringing a motion in
respect of questions for which answers have been refused. The moving party may include the
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whole transcript even if only a few questions are in issue, because “a copy of the transcript” must
be filed. 102 This is also the result on ex parte motions. 103 Cullity J. of the Superior Court of
Justice noted:
…it seems remarkable that the contents of an entire transcript may be removed
from the ambit of the implied undertaking simply because it contains, for
example, a single refusal that is subsequently challenged on a motion. If this is
the effect of the rule in its present form, that rationale must be, I think, that as
section 137(1) of the Courts of Justice Act provides, the public shall have access
to “any document filed in a civil proceeding in a court”, the contents of
transcripts filed pursuant to rules 37.10(5) and 34.18(2) are ipso facto on the
public record and within public knowledge.
As I have indicated I see no escape from the plain meaning of the above rules …
I am not particularly happy with this conclusion… 104
A court may direct the filing of only portions of the transcript where the issue raised in the does
not require the filing of the full transcript. However, prior decisions have limited the
circumstances in which such an order can be made. 105 Also, on consent of the other parties, a
party may choose to file only a portion of the transcript to be referred to. 106 Where a party
insists on filing the entire transcript, however, the Rules provide no express basis for the courts to
interfere. 107
In some instances, a party may wish to file the entire transcript in order to eliminate the deemed
undertaking, e.g., so that information from the transcript may be used more freely in other
proceedings or to enable the public to have access to the information in the transcript. 108 Such
an elimination of the deemed undertaking by an over-broad application of Rule 30.1.01(5) seems
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unjustified, and relief against that result by the application of Rules 1.04(1), 1.05 and 2.01
appears appropriate.
Accordingly, where the protection of the deemed undertaking will be lost, the examined party
has little alternative other than to apply to the court for relief. That party may seek an order
restricting the portion of the transcript to be filed. Also, an order might be sought sealing the
transcript and ordering that the motion be heard in the absence of the public. 109 In the further
alternative, the examined party might seek an order restricting the subsequent use of evidence
obtained on discovery.
The Exception for Impeachment
Rule 31.1.01(6) permits a party to use evidence or information obtained from the discovery
procedures to impeach or contradict the testimony of a witness in another proceeding. 110
However, the exception is limited in that the term ‘proceeding’ is defined in Rule 1.03 to mean
an action or application. 111 Thus, evidence or information obtained from discovery procedures
may only be used to impeach witnesses in the context of other court proceedings, and not
administrative or criminal proceedings, except with leave of the court.112
In most circumstances where testimony continues to be protected by the deemed undertaking,
only parties to and counsel from the prior proceedings should have access to the discovery
transcripts. 113 In these circumstances, other persons will not know that the testimony could be
useful for the purposes of impeachment.
The exception for impeachment does not appear to be limited to impeachment of the producing
party. The wording in Rule 30.1.01(6) refers to the impeachment of ‘a witness,’ not “the
witness” or “the producing party.” However, the use of a transcript of one witness’ examination
to impeach another witness would be subject to the other rules of evidence.
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The Similar Action Exception
The undertaking does not prohibit the use of evidence or information in situations where an
action has been discontinued or dismissed and another action involving the same subject matter
is subsequently brought between the same parties or their representatives or successors in
interest. 114 As discussed below, a similarity between cases with respect to parties and/or issues is
also a factor considered by the courts in determining whether or not to use their discretion to
grant relief from the deemed/implied undertaking.
There is likely an “Immediate and Serious Danger” Exception
In Juman v. Doucette, the Supreme Court noted that the undertaking is imposed in recognition of
the privacy interest of the witness and the public interest in the efficient conduct of civil
litigation, but that those values are not absolute. 115 A strict reading of Rule 30.1.01 suggests that
evidence or information to which the deemed undertaking applies cannot be used outside the
proceedings in which the evidence or information was obtained, unless one of the four
enumerated exceptions apply or a court orders otherwise. However, in reviewing the scope of
the implied undertaking at common law, the Supreme Court reviewed the interaction of the
implied undertaking and issues of public safety.
The Court drew an analogy with cases that have decided that solicitor-client privilege will yield
to a “clear and imminent threat of serious bodily harm to an identifiable group … if this threat is
made in such a manner that a sense of urgency is created.” 116 Binnie J. reasoned that if a
comparable situation arose in the context of an implied undertaking, the proper procedure would
be for the concerned party to make an application to a chambers judge but, in a situation of
“immediate and serious danger,” the applicant would, in his opinion, be justified in going
directly to the police without a court order. The “immediate and serious danger” exception is the
law in jurisdictions that have not codified the implied undertaking. The burden may be very high
to demonstrate why an application to a judge could not be made. It stands to reason that, subject
to satisfying that burden, the urgent use of such information would also be legitimate in the
jurisdictions that have codified the rule.
There is no “Crimes” Exception
In Juman v. Doucette, the Supreme Court rejected the “Crimes” exception accepted by the
British Columbia Court of Appeal, finding that the public interest in the detection and
prosecution of crimes does not outweigh the principles underlying the implied undertaking. 117
Accordingly, parties and counsel are not permitted to report alleged criminal conduct to the
police when disclosure of that conduct occurs during an examination for discovery, without leave
of the court. In such an application were made, the court would weigh the privacy interest of the
witness, the seriousness of the offence alleged, the “evidence” or admissions said to be revealed
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in the discovery process, the use to which the applicant or police may put this material, and any
other relevant factors in determining whether to permit disclosure to the police.118
It has recently been held that the offence of perjury justifies relief from the deemed undertaking,
on the basis of the public interest in insuring the truth of statements given under oath, rather than
the state’s interest in prosecuting a crime. 119
The Undertaking is Subject to Legislative Override
The deemed and implied undertaking rules are subject to legislative override. 120 For example, in
British Columbia, the Child, Family and Community Service Act, R.S.B.C. 1996, c. 46 provides
that a person who has reason to believe that a child needs protection under section 13 must
promptly report the matter to a director or a person designated by a director.
Enforcement of the Deemed/Implied Undertaking
The Right to Enforce the Undertaking
The deemed undertaking rule is limited to and enforceable by only the examined or producing
party. This is a direct reflection of the underlying principle that the rule is to protect against
misuse by the discovering party, not to protect against all uses. The rule has developed to protect
the privacy interests of the examined or producing party and his or her right to protection against
self-incrimination and was not intended to protect third parties. 121
Remedies for Breach of the Undertaking
The deemed/implied undertaking is an undertaking to the court not to use discovery evidence, or
information obtained from discovery evidence, for purposes other than those of the proceeding in
which the evidence was obtained. In serious cases, breaching the undertaking can result in
contempt proceedings. 122 Less drastic but still significant remedies include a stay of
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proceeding, 123 a dismissal of proceeding, 124 a striking of a pleading, 125 or a refusal to permit
amendments. 126 Even in circumstances where the court ultimately granted relief from a deemed
undertaking, the court has imposed cost sanctions for disregarding the undertaking before relief
was granted. 127
Applications for Relief from the Deemed/Implied Undertaking
Parties, Procedure and Burden
While only the examined or producing party may enforce the undertaking, any person with
standing in a proceeding may apply to modify or vary the undertaking. 128 As noted above, it will
be rare for non-parties to possess enough information to successfully apply to the court for relief
from the undertaking; however, where a non-party engaged in other litigation with an examinee
learns of potentially contradicting testimony given by the examinee in the discovery procedures
of another proceeding, he or she would have standing to apply to the court for relief. 129
It is important that motions for relief from the undertaking proceed expeditiously. 130 Also, the
court to which that motion is made should be granted access to the documents or transcripts in
issue for the purposes of making a determination about whether to grant relief. 131
The Court’s Discretion to Waive or Vary the Undertaking
The deemed undertaking is not absolute. 132 If one of the enumerated exceptions does not apply
and there are no circumstances of “immediate and serious danger,” a party may still apply to the
court for an order relieving against the undertaking. The court has discretionary power to waive
or vary the deemed/implied undertaking where it is satisfied that the interest of justice outweighs
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any prejudice that would result to a party who disclosed evidence. 133 Dealing with the implied
undertaking in Juman v. Doucette, Binnie J. noted:
An application to modify or relieve against an implied undertaking requires an
applicant to demonstrate to the court on a balance of probabilities the existence
of a public interest of greater weight than the values the implied undertaking is
designed to protect, namely privacy and the efficient conduct of civil litigation.
In a case like the present, of course, there weighs heavily in the balance the right
of a suspect to remain silent in the face of a police investigation, and the right not
to be compelled to incriminate herself. … In other cases the mix of competing
values may be different. What is important in each case is to recognize that
unless an examinee is satisfied that the undertaking will only be modified or
varied by the court in exceptional circumstances, the undertaking will not
achieve its intended purpose. 134
In Kitchenham v. AXA, the Doherty J.A. cited the above passage from Juman v. Doucette as
reflecting the court’s discretion under Rule 30.1.01(8) to grant relief from the deemed
undertaking. 135 Doherty J.A. discussed the court’s discretion in granting relief of the
undertaking:
Subrule (8) identifies the two competing interests which must be considered on a
motion under that subrule. On the one side stands the "interest of justice". On the
other side stands "prejudice" to the "party who disclosed evidence". The former
interest must "outweigh" the latter before the deemed undertaking will be held
not to apply to the information in issue. In the context of subrule (8), the "interest
of justice" refers to factors that favour permitting the subsequent use of the
information. Where the motion arises in the context of a party who seeks to use
the information in subsequent litigation, the more valuable the information to the
just and accurate resolution of the subsequent litigation, the more the interest of
justice will be served by permitting the use of that information.
The interests of the party who was compelled to disclose the information are the
only interests that can justify maintaining the undertaking. 136
The party seeking relief from the deemed undertaking carries a heavy burden of persuasion, and
relief is given only in exceptional cases. 137 Courts have granted relief from the undertaking for
the purposes of alerting potential victims of an ongoing fraud. 138 Courts have also relieved a
defendant of the deemed undertaking in order to use discovery transcripts to lay a private charge
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of perjury against the plaintiff. 139 In that case, the court found that the public interest in ensuring
the truth of statements given under oath was sufficient to override the plaintiff’s privacy
interest. 140 Additionally, courts have relieved a party of the implied undertaking as it pertains to
the working papers of an accounting firm auditing public companies. 141
The factors considered by the court in granting leave to use evidence from civil proceedings in
related Employment Standards Act proceedings have included the identity of the parties and the
issues involved in both proceedings. 142 In Juman, the Supreme Court has indicated that leave
will generally be granted to use discovery evidence in other actions involving the same parties
and the same or similar issues because the prejudice to the producing party is virtually nonexistent. 143 Thus, it is likely that such use will be permitted even in circumstances that do not
fall within the confines of the similar action exception contained in Rule 30.1.01(7).
The factors considered by the court in granting leave to use evidence from civil proceedings in
subsequent disciplinary proceedings before the College of Physicians and Surgeons have
included that there would be limited third party access, that the relevance of the materials was
conceded, that there was a risk of inconsistent verdicts and that the consequences of adverse
findings for the doctors were severe. 144
The factors considered by the courts in refusing to grant relief from the deemed undertaking rule
in situations where transcripts from civil discovery proceedings were sought to further possible
or ongoing criminal investigations have included the right of a suspect to remain silent in the
face of a police investigation and the right not to be compelled to incriminate oneself. 145 The
public interest in investigating possible crimes has not been held to be sufficient to
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counterbalance the important objectives of the deemed undertaking rule to ensure full and
complete disclosure and to maintain confidentiality in a private process. 146
The court will also consider the motives of the parties when determining whether to relieve
against the undertaking. For example, the court has refused to vary the undertaking where a
reasonable inference could be drawn that the plaintiff hoped that police would use the discovery
evidence to find additional information which would assist its case or that the fear of a criminal
investigation would force the defendants to settle the action. 147
The costs of an independent review by a public regulatory body, and the fact that those costs
might be obviated or lessened if discovery evidence were made available to that body, do not
provide a sufficient basis to waive or vary the undertaking. Accordingly, a waiver or variation of
the undertaking to permit the delivery to a regulatory body of documents or information
disclosed during the discovery process in civil litigation should only occur in exceptional
circumstances. 148
Residual Application of the Implied Undertaking in Ontario
While the deemed undertaking rule serves to provide some certainty with respect to the
appropriate uses of discovery evidence, the implied undertaking at common law may apply in
circumstances not governed by the rule. 149
Expert Reports
For instance, Rule 30.1.01(3) says that the deemed undertaking rule applies to “all parties and
their lawyers” whereas the common law implied undertaking also encompasses third parties. 150
Thus, it has been held that experts who have obtained documents and/or information through
discovery procedures are bound by the undertaking. 151 However, the expert reports themselves
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are typically considered to have been provided on a voluntary basis and, thus, are not protected
by the implied undertaking. 152
Expansion of the Rule
The courts will not permit an expansion of the common law implied undertaking that does not
reflect the principles behind the rule. 153 For example, the Ontario Court of Appeal upheld the
lower court’s decision to refuse to allow the plaintiff to rely on the implied undertaking as a
“protective shield” because the principle behind the rule is directed to prohibiting use by the
recipient of the information, not to protect the information from all uses. 154
Application to Regulatory or Arbitration Proceedings
The implied undertaking may apply to regulatory and arbitration proceedings outside of the
discovery processes under the Rules. With respect to the primary rationale behind the implied
undertaking, the Supreme Court noted in Juman that though the public interest prevails over the
privacy interests of litigants, the “answers and documents are compelled by statute solely for the
purpose of the civil action and the law thus requires that the invasion of privacy should generally
be limited to the level of disclosure necessary to satisfy that purpose and that purpose alone.” 155
The compulsion of testimony and documentary production is not limited to the discovery
procedures of civil proceedings. The rationale espoused by the Supreme Court and the Court of
Appeal for the common law implied undertaking is equally applicable in other circumstances
whereby documentary production and/or the giving of testimony is compelled by statutory
instruments.
In upholding the conclusion that the deemed undertaking rule in rule 30.1.01 does not apply to
arbitration proceedings, the Court of Appeal in Tanner v. Clark acknowledged that the common
law implied undertaking may have such application if a party to those proceedings is compelled
to give evidence or produce documents. 156 This acknowledgement suggests the potential for an
expansion of the undertaking to other proceedings in which evidence is compelled by statute.
However, the application of the implied undertaking in the context of regulatory proceedings has
not been well developed in the case law, nor has the relationship of that principle to the Charter
protection against self incrimination. The implied undertaking has been found to apply to
administrative tribunals as well as courts in the context of an Ontario Securities Commission
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proceeding under the Securities Act. 157 However, the real question in each instance is whether
the evidence has been compelled in, and therefore whether the deemed undertaking applies to,
any given regulatory or administrative proceedings. 158
Use of Disclosure from Criminal Trial in Civil Proceeding
In criminal trials, the accused is entitled to disclosure of all potentially relevant material that the
Crown has collected while investigating the alleged crime, otherwise known as the Crown
brief. 159 The law with respect to disclosure of the Crown brief in a parallel civil proceeding was
clarified by the Court of Appeal in P. (D.) v. Wagg. 160
A party in possession or control of a Crown brief must disclose its existence in the party’s
affidavit of documents and must describe the nature of its contents in general terms. However,
the materials making up the Crown brief are subject to a screening process, whereby consultation
with the Attorney General and the police takes place prior to production. The rationale for the
screening process is to ensure that any public interest concerns, such as the need to protect
legitimate privacy concerns or the integrity of the criminal investigation process, are
appropriately weighed against the public interest consideration in favour of full production and
discovery. 161
Actual production of the documents in the Crown brief will only occur where (a) all parties
(including the Crown and the police) consent or (b) a court orders production of some or all of
the documents contained therein.
The Court of Appeal considered the existence and the application of an implied undertaking rule
with respect to disclosure of materials to the defence in a criminal case. 162 Though ultimately
determining that it was not necessary to decide whether such an undertaking existed, the Court
noted that there were compelling reasons for recognizing such a rule:
There are important policy reasons for recognizing an implied undertaking rule
with respect to disclosure of materials to the defence in a criminal case. The
disclosure is compulsory and required because of the public interest in ensuring
that the accused obtains a fair trial of the criminal charges. However, as a result
of the criminal disclosure process, individuals, including innocent third parties,
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may find that highly personal information is made available to the accused.
These individuals must … accept this intrusion in the interests of achieving a
proper result in the criminal case, but the law should provide them with some
reasonable protection against use of the information for entirely different
purposes. … 163
This judgment of the Court of Appeal again paves the way for an expansion of the common law
implied undertaking. 164
Conclusion
Parties and their lawyers may have to “think outside the box” if they want to obtain all the
relevant and admissible evidence relevant to their case. This proposition is becoming truer as the
world gets smaller, proceedings multiply and the amount of electronic recordings and
transmissions rapidly grows.
In this paper, we have considered three kinds of evidence which are outside the normal types of
evidence that is called in a civil proceeding: the evidence of witnesses outside Ontario; discovery
evidence from non-parties; and evidence from other proceedings. Each of those kinds of
evidence may impact upon other rules of evidence, but in this paper we have discussed how that
evidence can be obtained and how it can be entered into or used in evidence, subject to those
other rules.
We have seen some common threads in these three kinds of evidence. The first thread is
captured by the “best evidence rule”. Courts are concerned whether this kind of evidence is
needed or appropriate, having regard to the other witnesses or evidence which can be brought
before the court in a timelier and less expensive manner, and which can be seen and heard by the
court,
The second thread is the issue of fairness. Is it fair to use against a person in one proceeding the
testimony of that person in another proceeding? Is it contrary to privacy concerns? Is it contrary
to the prohibition against self-incrimination?
The third element is the actual wording of the Rules. The Rules were drafted long ago, before
the world of electronic commerce exploded. Are they still appropriate? Can the principles found
in the Rules be adapted to similar situations, or should they only be applied to those specific
rules?
While the electronic world is expanding exponentially, the courts have not yet answered all these
questions. That is why we have raised them for review.
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